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C/PLTF----'X"---J'_ C/DEF~y:__

DATE: 5 -,e 0 - qg

TCI CABLEVISION OF WASHINGTON,
INC., a Washington Corporation,

CITY OF SEATTLE, a Washington municipal
corporation,

Plaintiff,

Defendant.

vs.

)
)
)
) No. 97-2-02395-5SEA
)
)
) FINDINGS OF FACT, CONCLUSIONS
) OF LAW AND JUDGMENT
)
) [<lp@SCQ,],
)
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L INTRODUCTION

14
This case came on for trial without ajury before the above Court on March 16, 1998., Plaintiff,

15

16
TCI Cablevision of Washinilton (TCI), was represented by Mark S. Davidson and Judith A. Endejan of

Williams Kastner & Gibbs. Defendant, City ofSeattle (Seattle), was representedby William H. Patton,

17
'Assistant City Attorney.

18
Plaintiff, TCI, alleged that the rates for pole attachment established by Seattle ordinance for

19

20

attachment to Seattle City Light poles for the periods 1995-96 and 1997-98 were unjust and

unreasonable in violation ofRCW 35.21.455(2). Seattle denied these allegations and sought recovery of

21
unpaid pole rental cbarges, plus interes!, from TCI.

FINDINGS OF FACT, CO~LUSJONS OF LAWAND JUDGMENT

Mark H. Sidran
Sl;att!e Gll)" Anomey
.600 Fourth Avenue, 10th Floor
Seattle. Wk98l0.rl-1817
(206) 684·8200
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Testimony and evidence were presented over seven days of trial from March 16--19 and March

23-25, 1998, with dosing arguments made to the Court on March 26, 1998. Plaintiff called the

following witnesses: William Bennen (TCI), Douglas Cooper (TCI), Robert Goldstein (Seattle), Paul

Glist (Cole, Raywid & Bravelll1an, L.L.P., called as an expert), Paul Croom (Seattle City Light), David

Arbaugh (fanner representative PUD Association), Ron Main (Washington State Cable
.' .

Communications Association), Jane Soder (Seanle City Light), Matt Lampe (Seattle), Marshall Nelson

(Davis Wright Tremaine), Steven Weed (Summit Cable), and' Bob Robertson (Electric Lightwave).

Defendant called the following witnesses: Jane Soder (Seattle City Light), Betty Tobin (Seattle City

Light), Michael Katz (KFA Services, called as an expert), and CouncilmemberTina Podlodowski

(Seattle). Plaintiffrecalled William Bennett (rCI) as a rebuttal witness.
,

After reviewing the testimony and evidence, the Court ruled in favor oftne Defendant, City of

Seattle, in an oral ruling delivered on April 14, 1998. A transcript ofthe Court's oral ruling is attached

to these Findings and Conclusions as Exhihit A;

Having considered all testimony and evidence introduced in this trial, the Court makes the

following Findings of Fact and Conclusions ofLaw and enters its Judgment:

II. FlNIDNGS OF FACT

A Se.ttle
......,...~

I. Seattle...operates a municipal electric utility, Seattle City Ligh~ .under the general authority of RCW

35.92.050.
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Seattle City Light owns approximately 93,000 distribution poles in its service area.

Approximately 80% of those distribution poles in the Seattle City Light service area are jointly owned

by U.S. West

In addition, a small number of the poles are jointly owned by three owners: Seattle City Light, U.S.

West and King-County Metro.

B, TCI

TCI owns and operates a cable television utility service which provides cable television service to,

subscribers both in and outside the City ofSeattle.-

TCI entered into a new, 10.year cable franchise with Seattle in December 1995, which contained a

provision reserving TCl's right to challenge the legality ofany actions taken by Seattle.

TCI enter<;d the Seattle market in 1986 when it purchased Group W cable, and enlarged its presence in

Seattle in 1996 when it purchased Viacom's cable operations.

TCI is now the largest cable television service provider in Seattle, with approximately 135,000

subscribers in Seattle and approximately 40,000 additional subscriberS in areas served by Seattle City

Light outside ofSeattle..
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10. Sununit is the next largest cable service provider in Seattle, with approximately 12,000 subscribers.
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11. TCI provides cable service in tbe Seattle City Light service area, both within and. outside the Seattle

City limits, by attllching both coaxial and fiber optic cable to Seattle City Light poles, except in areas

where WldergroWld service is provided by all utilities. _

12. TCI is by far the largest renter of attachment space on Seattle City Light poles, attaching its cable to

approximately 59,000 Seattle City Light distribution poles.

C, Standard Distribytion Pole

13. The standard height ofa Seattle City Light distribution pole prior to the arrival ofcable television was a'

45 foot pole.

14. After cable television service began to spread in Seattle, however, Seattle City Light began to install 47.
foot poles as the standard, in order to accommodate the space needs of cable television attachments.

15. The standard height ofa Seattle City Light distribution pole is now a 47 foot pole.

16. The standard pole configuration on a 47-foot Seattle City Light distribution pole from the base up is as

follows: Support space --.27 feet (7 feet undergroWld; 20 feet from the groWld to the first attachment);

Telephone attachment -- 2 feet; Cable attachment I foot; Safety clearance zone 4 feet~ ~

. attachment 13 feet.

D. Pole Ownersh jp v. fole Rental

17. Prior to advent ofcable television service in Seattle!" the late 1960's and 1970's the model for sharing

space on poles was an ownership model.

! .

23

. FIND1~mS OF FACT; CONCLUSIONS OF LAW AND JUDGMENT 4-
Mark H. Sidrall
Seattle ClIy Attorney
600 Fourth Avenue, lOth PlOOf.
&:::lInl~ WA 98 104-1877 .
(206) 6S4·82eO
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20. When' cable television began to provide se~ice in Seattle,~ Seattle City Light agreed to rent

space on its poles rather than require the new cable television operators to purchase ownership shares in

each of the poles to which they aitached cable.

E. Pole Attlchment Rental Rates - Backgl"{)und

21. Pole attachment fees were originally established by Seattle City Light, through administrative action,

under rule making authority delegated from the Seattle City Council.

, 22. When Seattle City Light raised the pole attachment fee in the mid-1980's, the cable television

companies refused to pay the higher rate, and litigation between Seattle and the cable companies

resulted.

23. The lawsuit between Seattle and the cable companies was settled in 1988 when the cable companies

and Seattle City Light entered into an eight-year pole attachment contract, which provided for specified

,rates for attachment, and which also provided for automatic renewal for another eight years, unless one
, . .

ofthe parties tenninated the contract at least 180 days before its expiration.

24. Seattle City Light on October 30, 1995, formally notified TCI in writing that its pole attachment

contract would be terminated at the end of the eij,ht-year term in April 1996.
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25. The initial rates set out in the contract with TCI and other cable companies under similar contracts for

attachments were $6.00/pole/year for a pole owned solely by Seattle City Light and $2.00/pole/year for

jointly owned poles.

26. The rates for attachment under the contract with TCI when it was terminated in April 1996 were

$6.24/poleiyear for a pole owned solely by Seattle City Light and $l.80/pole/year for jointly owned

poles.

27. In 1992, Seattle City Light, by administrative action, refused to act on a pole attachment application

from Electric Lightwave, Inc. (ELI) and, instead, adopted a pole attachment moratorium in order to

reassess its pole attachment policies in light of an anticipated increase in demand for pole attachment

space from newly forming telecommunication Companies.

28. ELI then sued Seattle in King County Superior Court Cause No. 92-2.07956-9, seeking a writ of

mandamus to allow ELI to attach to Seattle City Light poles on the same basis as others had been

permitted to do so.

29. Judge Steven Scott of the King County Superior Court issued a writ of mandamus to allow the

proposed ELI attachment, unless Seattle provided reasons for its refusal other than an administrative

policy review, or unless Seattle enacted a moratorium by le~islative action in order to consider a

change in pole attachment policy.

30. Following Judge Scott's ruling in the ELI case, Seattle enacted a pole attachment moratorium by

legislative action in July. 1992, in order to consider a comprehensive pole attachment policy.

I
i,
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31. The moratorium did not affect the ability of TCI and other cable compalues to continue to attach to

Seattle City Ughtlpo!es, since they continued to operate under the 1988 pole attachment contract with

Seattle City Light

32. During the pole attachmeot moratorium, Seattle representatives held a number of meeiings with

interested parties: including Tel, to discuss proposed revised pole attachment policies.

33. One of the policies proposed by Seattle, to which TCI specifically objecied, was the proposal to set

pole attachment rates in the future by ordinance.

34. Following a nine-month moratorium on pole attachments, Seattle enacted a revised pole attachment

policy by ordinance in April 1993 by amending' Seattle Municipal Code (SMC) Chapter 15.32. to

include a new section, SMC §15.32.300, setting forth terms and ,conditions 'for attachment to City-

owned poles.

35. Seattle provided in SMC §15.32.300(A) that the "City would reserve one corrununication space on City-

owned poles for its own use.

36. The newly adopted pole attac1unent policy specifically provided in SMC § l5.32.300(B)(3)(n) that the

rates for pole attachment will he set by ordinance.

E, Pole Attachment Rate Task Force

37. Following the adoption of SMC § I5.32.300(B)(3)(n), Seattle established a pole attachment rate task

force to develop rate proposals for consideration by the City Council in eventually enacting pole

I

I
!

I
I
!

I.
I

I

! -

i
i,
[.

i
I

I..
I·
I.

I
I
I
I
!,,
;
i

I
i

22

23

FINDINGS OF FACT. CONCLUSIONS OF LAW AND JUDGMENT 7

Mark H. Sidran
Sea«le City Anomcy .
600 Fourth Avmu~ 10th Floor
Seattle, WAJi&104-1877
006) 6&4·8200

I
I



'.

2

3

4

5

6

7

8

9

10

II

12

13

14

IS

16

17

18

19

20

21

22

38. The pole attachment rate task force consisted of Jane Soder and Robert Goldstein, bath of whom

testified in the casb, and Solomon Tadesse, who did not appear as a witness.

39. The task force members, in particular the two members who testified, had the background, experience

and training that were appropriate and sufficient to the task that they were given.

40. The two task force members who testified appeared to be fully leclmically competent to analyze and

evaluate the issues that were presented in pole attachment rates.

41. The three-person task force did a detailed work-up and background research.

42. The task force members were intelligent, responsible and diligent in their work.

43. The task force worked over a two-year period gathering information on the methodology to be used.

44. The task force considered up to 12 different methodologies,

45. The task farce considered dUferent rates from around the country, and it was fully aware of rates

around the country from a high of$25/pole/year to only a few dollars.

46. The task force was also fully informed regarding the FCC methodology.

47. The task force knew that. the initial $14.66/pole/year rate which it proposed for a pale solely owned by.

Seattle City Light would ·be at the high end of rates around the country.

48. The task force had a reasonable belief that many rates did not reflect a cost accounting methodology,

but other issues, such as policy considerations, politics and inertia.

49. The task force also had a reasonable beliefthat same other areas had wanted to raise their rates, but had

not done so in some time.

50. The task force was motivated to find the most accurate way to have all users share in the costs of the

poles and to return the cost to the City.
! .
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51. The task force was not motivated to generate excess revenue or to stymie competition or to adversely

impact attachers. 1

52. The task force did not solicit input from the· cable companies prior to passage of the 1995 rate

ordinance, but assumed that the cable companies would not be happy about an increase in rates.

53. The fact that the task force did not solicit information from cable companies did not deprive it of

significant factual data and information in its background research.

54. The task force had identified the key variables in the pole rates.

55. The task force knew that the pole use ratio was a key variable, and knowingly and purposefully varied

the pole use ratio from the FCC format.

G. AllocatioD Methodologies

56. The FCC formula for pole use ratio adopts a pro rata method of allocation by allocating costs of the

entire pole in proportion to an attacher's "d.irect" use of space On the pole as compared with the total

amount ofUdirect~' spac~ occupied by all attachers.

57. The task Corc'-use a pole" use ratio based on a per capita allocation of the support and sarety clearance

space, in addition to each attacher's amount oe;direct" space occupied.

58. The task force understood that the rental rate it ultimately proposed was still cheaper to cable attachers

than actual ownership or joint or co·ownership ofexisting poles, or than the expense ofcable operators

building their own poles.

;

r.,,

20
. 59. The task force also took; account of the fact that Congress was apparently thinking about going to a per

21
'capita pole use ratio at the time the 1995 rate ordinance was adopted.
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60. The task force knew exactly what it was doing regarding three issues focused on during trial: (I) the

support space; (2)'the four-foot safety zone; and (3) the FERC "sub account 369.1" issue.

61. Accordingly, it was not due to a lack ofinfonnatlon or coDfusion which led the task force to make the

choices it did on each ofthose three issues. '

62. The task force specifically rejected incremental costs or a pro-rata rationale to allocate costs, on the

assumption that this would. not reflect a renun ofcapital.

63. The task force chose a full cost rate based on accepted cost accounting methodolo.gy that identified

benefits and costs.

L Support Space

,64. On the issue ofsupport space, the task force chose to allocate the support space (7 feet below ground

and 20 feet above ground to the first attachment) eqUally among the three attac!u:'ents (electric,

telephone and cable) which it found to be the average munber of attachments on each pole.

65. The task force recorrum,nded a rationale for allocating the support space which itbelieved to be faj!,

based on the'rationale that there was no relationship between the amount of space used above the point

of first attachment at 20 feet and the amount of support space below (20 feet from the first attachment

to the ground, and 7 feet support below ground).

J. Safety Clearance

66. In respect to the 4-foot safety clearance zone, the task force also recommended that that space be

similarly allocated on a per capita basis based on the average ofthree attachments per pole.

i
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67, If there were only telecommunication attaclunents and cable attaclunents to the pole or only electric

attaclunents then Ibere would be no need for a safety clearance zone.

68. 'The primary reason for requiring the four foot safety zone is to protect the safety of workers who are

not Seattle City Light trained line workers.

69. Secondarily, the safety zone protects the telephone and cable lines from damage when City Light

workers are working on the electric system with bucket trucks.

70. Thirdly, the safety zone also provides convenience for the Seattle City Light electric workers who are

less likely to get tangled up with communication wires when they work on the electric system.

K, FERC Sub-account 369.1

71. In' determining maintenance costs as a percentage of assets, the task force used FERC sub-account

369.1 in the denominator rather than FERC account 369, because this sub-account contains assets of

only overhead services, whereas account 369 also includes assets for underground services.

72. Using sub-account 369.1 as the denominator is consistent with the task force's use of FERC account

593, which contains oniy overhead system maintenance expenses, as the numerator in determining

maintenance costs as a percentage ofassets.

73. This treatment ofFERC accounts is different from the treatment of those accounts by the FCC, in'that

the FCC uses the entire FERC account 369 in the denominator, regardless of the existence of

underground services in the particular electric utility under review.
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74. The task force consciously chose to use only FERC sub accoWlt 369.1 to be consistent with the Seattle

City Light's mix 'of und~rgroundand overhead services and to be consistent with the data for oilly

overhead maintenance included within FERC account 593 used in the numerator.

II. ·1995 Rate Process

75. The work of the task force led to recommendations for pole attachment tates which were eventually

adopted by the Seattle City Council by ordinance in 1995 as part ofthe overall City Light tate review.

76. The pole attachment rates established by Ordinance 117490 in 1995 were codified in SMC 21.49.065

and provided for rental rates of $14.66/pole!year for a pole owned solely by Seattle City Light.

$7.33/pole!year for a pole jointly owned by Seattle City Light and US West, and $4.88/polelyear for a, ,

pole jointly owned by Seattle City Light, US West and Metro. ,t:J~ II') '/9"p J.£'A..:t

~~~ ad. ";fO~ e.:tfr~~~ \j
77. The 1995 rate ordinance (Ordinance IJ7490) was regularly adopted. 1.

78. The consideration of this ordinance was a public proceeding.

79. Although there· was no. special notice sent to Plaintiff, the consideration and adoption of the rate

ordinance was not a secret proceeding.

80. TCI knew that the tates were going to he adopted by.ordinance.

81. TCI also knew that its contract for pole attachment was coming to an end in Aptil 1996.

82. TCI had at least one lobbyist, ifnot more, whose job it waS to keep track·ofsochlegislation.

8]. The Seattle City Council·was not misled or incorrectly advised prior to the adoption of the 1995 rate

.ordinance..
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84. The City Council was advised that the proposed rates for pole attachment would be comparatively high;

compared with pole attachment rates in other parts of Washington and in other parts of the United

States.

85. The City Council also knew that the proposed rates were based on a policy offull return ofcosts.

"86. The methodology which led to the rates adopted by ordinance in 1995 used and was hased on accepted

cost accounting methodology.

87. No councilmember testified that that they were misled or had made a mistake.

M. 1997 Rate Process

88. The amendment of pole attachment rates iti 1997 took place in the' context of three significant

developments: (I) Congressional action; (2) the adoption ofRCW 35.21.455; and (3) a major political

lobbying effort by Tel.

89. In the first of these developments, Congress passed a new Telecommunications Act in 1996, in which

the Senate!House Confe,ence Committee backed off from a pure, per capita allocation ofsupport space

passed by the House of.Representatives to adopt a per capita allocation of 213 of the support space

which would gradually be phased in for communication attachments.

90. The adoption of a per capita allocation of only 213 rather than all of the support space was primarily a

political compromise, and not based on cost accounting issues.

91. The adoption of RCW 35.21.455 was a significant development.in the context of the '1997 pole

attachment rate amendments because it gave utilities which rent space on poles a place to go to

complain about the rates.

!
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92. The third significant difference betw.een the 1995 and the 1997 rate process was the fact that TCI

J~~~~
A. mounted a major lobbymg effort m the S.eattle rate process. '::P.:

93. Tel made it clear that it would go to court, ifSeattle did not back off its rates.

94. In the process leading up to the adoption ofnew pole attachment rates by Seattle in 1997, TCI had ful1

input at all stages of the process; TCI attended meetings and wrote a number of letters; and TCI

brought its position thatSeattle should follow the FCC rate furly to the attention ofSeattle officials.

95. In the 1997 rate process, the Mayor's reconunendation was basically the same methodology used in the

1995 rate process, but backed off 10 a per capita allocation of only 2/3 of the support space, together

with a per capita allocation of 213 of the safety clearance space, rather than a per capita allocation ofall

the support and clearance space.

96. The decisi0!l;~ back off to a per capim allocation ooh of the su~port and clearance space was~
~~D4!.

primafil>;(in an unsuccessful effort to avoid litigation.

97. The decision to back off to a per capim allocation of 213 of the support and clearance space was not

due ta any doubts about the validity of the 1995 methadology or to any perceived flaws in the cost

accounting rationale.

98. In 1997, the Seattle City Council again, as in 1995, enacted pole attachment rate through ordinance

based on full and complete informatian.

99. Seattle received input from all sources, including TCI, and there was no factor in that input that Was nat

considered in Seattle's adoption ofpole attachment rates in 1997.

21
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100. Seattle revised its pole attachment rates by enaclment ofOrdinance 118540 in March 1997, amending

the previous rate" codified in SMC 21.49.065 to provide for new pole attachment rates in 1997 and for

1998.

101. The 1997 pole attachment rates established by Ordinance 118540 provided for rental rates of

$12.85/polelyear for a pole owned solely by Seattle City Light, $6.421polelyear for a pole jointly

owned by Seattle City Light and one other owner, and $4.28fpolelyear for a pole jointly owned by

!O2. The 1998 pole attachment rates established by Ordinance 118540 provided for rental rates of

$13.24fpolelyear for a pole owned solely by Seattle City Light, $6.621polelyear for a pole jointly

owned by Seattle City Light and one other owner, and $4.41/polelyear for a pole jointly owned 'by

Seattle City Light and two other owners.

N. Stredliuhts

103. Streetlights are located on many, but not all poles,

104. Streetlights are sometimes located in the 4-foot clearance space, but not always, depending on the

eaSiest place to mount them.

105. Placement or the streetlights in the 4-foot clearance space is not necessary, nor does such placement

I

f·

I
l
i
I
I
I
I

I
!,
i
I

i,,

18
preclude other attachments or rearrangements ofthe wires,

19
106. Whatever revenue might be attributable to having streetlights located on the poles would have had a

20

21

22

23

very minor impact on the overall rate structure.
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Qe Additional Space for Attachment

107. The way in which the typical pole is configured, it may appear that the pole has no more room for

additional attachments on the pole, but the testimony in the case verifies that there is exira space orr the

poles for additional attachmerrts.

108. The phone company does not usually use its fu1l2·feet ofspace.

109. Seattle City Light can reconfigure its elecmc whes, particularly by consolidating its secondary rack of

three separate wires into a wrapped bundle, termed "triplex."

110. There is often space above the first cable attachment for another cable attachment.

Ill. In addition; cables can be lashed together, so that they are supported by a single support strand wire,

utilizing a single attachment space on the pole.

P. Beneficjal Aspects ofSeattle Rate Methodology

112 There are several areas where in developing its rates, the City is "undercharging" in ways which

benefii TCI and other entities Which make attachments to Seattle City Light poles.
. . .

113. There is a.two-year lag time in'updating actual costs which go irrto the rate calculations.

114. Seattle counts the average number of el)tities making attachment to the poles for pUrposes of making

per capita calculations as rOWlded to the number 3, whereas the actual average is 2.89. • Ai
. '. J «/

- • # (~iJff<..,.,.'("t""''Ss'-''-d.''''''''(Ap-4'~

115. Seattle charges itself a 33 percent reduction in pole costs tor cross arm expenditur~whereas the

default percentage used by the FCC is 15 percent, and the actual a~~rage for Seattle~ .mc~;

~pe~nt. \J

17

18

19

20

21

22

23
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116. Seattle charges half the single-owned pole rate for a pole jointlY owned by US West, whereas US

West is neither paying its full share ofcosts to Seattle City Light, nor charging its full cost to TCI.

Q. Effect of Pole Attachment Rates on TCI

117. The pole attachment rates under the 1995 ordinance reflected in the 1996 bill to TCI represented

approximately $0.30 per subscriber, per month.

118. The pole attachment rates under the 1997 ordinance reflected in the 1997 bill to Tel represented

approximately $0.24 per subscriber, per month.

119. The average subscriber payment per month to TCI is approximately $30.00 per month.

120. The pole attachment rates therefore represent Jess than 1% ofTCI'~ subscriberincome, even lUlder the

higher 1995 rates.

121. Subscriber income is not iIle only income to TCI from its cable operation, as it also receives additional

revenue from programming and advertising.

122. The pole attachment rates passed in 1995, according to the FCC represented a 0.6% increase in Tel's

costs.

123. No evidence was presented on the effect cfthe pole attachment rates on TCI's profits.

n, Non-payment "fPole Attachment Rental Rates

124. Tel has not paid any pole attachment rental fees to Seattle City Light lUlder either the rates enacted in

1995 or the rates enacted in 1997.

23
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:}' w :" 'fa oaK
125. TCI di~~r paymeriEor the first four mon~ of 1996, calculated under the 1988 pole attachment

contract which did not expire until April 26, 1996, but that payment was returned by Seattle City Light;

acquisition of Viacom by TCI laterin 1996.

3
pending atesolutio~ ofthe inventory ofthe number ofpoles to which TCl was attached. -rex ",,;.- f'f

4 .w~~~~r;5~ok¥,«rb..l2~~~~~ /
126. Viacom paid the 1995 pole attachment rental rates for its 1996 cable attachments prior to the

~..eu~'#I1'~r~ -<¥
~~ P': ~,~h';.¥<
"'Co;tk~ .......~ ~ •

127. TCl has not paid Seattle City Light the 1997 pole attachment rental rate for either the area t,..
. ~h

encompassed by former Viacom franchise area or the original TCI franchise area, nor has it paid for

5

7

6

8
the remaining 8 months ofl996 for the original TCl franchise area under the rates enacted in 1995.

9

10
III, CONCIJ/SIONS OF LAW

FINDINGS OF FACT. CONCLUSIONS OF LAW AND JUDGMENT 18

II
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2.
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3.
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20
4.
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A.-:Legal Standard

Pursuant to federal law, 47 U.S.C. § 224(c)(I), locally owned electric utilities are exempt from federal

regulation ofpole attachment rental rates.

RCW Chapter 80.54 proVides for regulation of pole attachment rental rates for invcstor-owned utilities

by the Washington Utilities and Transportation Commission~ but does not give the WUTC rate making

jurisdiction over locally-owned utilities.

.Chapter 32 of the Laws of the State of Washington 1996 enacted a common legal standard for"pole

attachment rates which i.n separately codified sections of RCW ~pply to municipal electric utilities,

pUblic utility districts, and co-ops.

This 1996 Pole Attachment Act established the legal standard that pole rental rates must be '1usl,

reasonable. nondiscriminatory and sufficient."

MarkH. SidrilD
Seattle City Attorm:y
600 Fourth A...entle~ IOlit Floor
Seattle. WA ~8104-1877

(206) 684·8:Z00
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The codified section oflbe 1996 Pole Attachment Act which applies to Seattle is RCW 35.21.455.

RCW 35.21.455(3~specifically provides that the statute does not bring municipal electric utilities under

the jurisdiction of the Washington Utilities and Transportation Commission (WUTC) and specifically

states the Legislature's intent not to do so.

RCW 35.21.455 does not require that Seattle use the same staridards as are used by the WUTC for

. investor-owned utilities.

The Legislature did not define '~ust and reasonable" in RCW 35.21.455, but did define that tenn as

applied to investor-owned utilities in RCW 80.54.040.'

When there are two different legislative acts that differ in specifics, the differences are presumed to be

intentional.

12

13

14

IS

16

17

lit

19

20

21

10. Accordingly, If the Legislature meant thatth"re should be only one way to set pole attachment rates, it

would presumably repeat the same formulation and not enact different language as it did in enacting

RCW 35.21.455 in which the phrase '5ust and reasonable" was used without a specific defmition.

I!. In addition, there are si~nificant differences between investor-ovmed utilities and lllunicipally-owned

utilities whichjustii)' different standards and more stringent controls over investor-owned utilities.

12. A municipality has as its ultimate responsibility the welfare of all of its constituentS, of the public,

including entities which attach to poles.

13. A city is preswned to have the economic interest and health of the city as a whole as one of its

important goals, more so than a private utility.

14. A municipality does not operate a profit system and is less likely to be motivated by its own private

interest at the expense ofother elements ofthe public.

22

23
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15. In addition entities which attach to poles have a stronger political :"oice versus a municipality than is

available to them'versus an investor-owned utility, where they are much more at the mercy of the

investor-owned utility.

16. The State also gnints more deference to a governmental subdivision of the state, recognizing thai there

are public policy issues that may affec~ pole attachment rates, such as urban blight, which go beyond

mere economics.

17. The intent ofthe Legislature in passing Chapter 32 ofthe Laws ofthe State of Washington 1996 was to

meet a complaint made by entities which attach to poles that there was nowhere to go to complain. ~
~. reasonableness ofpole attachment.rates set by governmental subdivisions of the State which

own poles.

18. The Legislature in passing Chapter 32 did not prescribe specific rate formulations, but rather provided a

general standard of reasonableness and a recourse to court.

19. In addition, RCW 80.54.040 is not irreconcilably inconsistent with RCW 35.21.455(2).

10. Within the text ofRCW 80.54.040 itself, it is not apparent that a pro rata allocation ofthe entire pole is
. ~ 40 "<t,.~ ~ f.tu.,

mandated given that the phrase ~'in proportion" does not actuallyaifj '_'Sl::lPP8Fl aM clearance ipaG'eu

~ tJ.M/2.~~" "t.
within the senlence structure ofthe statute.

21. Even if a pro rata allocation ofall space on the pole were found to be mandated by RCW 80.54.040 for

investor-owned utilities, however, it is not inconsistent for two different'regulatory systems to have

different standards or different approaches.

22. The "just and reasonable" standard set forth in RCW 35.21.455 does not tequire adopting the standards

afar the interpretation given to RCW 80.54.040.

,
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23. The term "reasonable" in the '~ust and reasonable" standard set forth in RCW 35.21.455(2) is a

2
frequently adopted legislative standard which means nOI arbitrary or capricious; it means something for

3

4

5

7

8

9

which a reason· can be given, which doesn't mean the most or leasl favorable action for one party or

another.

24. The term '~ttst" in the '1ust and reasonable" standard set forth in RCW 35.21.455(2) means that,

. . <a£u> ..I<itd rkJ ~si.eet., AK~ ?f'~ -.p .
considering aU of the circumstances, iIle cO must determine whether the rates are otherwise unf~ or

unjus~ even if they are not arbitrary or capricious.

B, Application of Legal Standard to Seattle R1Ites

10 ~
25. Neither the rates for pole attachment enacted by Seattle in 1995 ~ in 1997 was arbitrary or capricious.

II
26. The pole attachment rates enacted by Seattle were based on articulated rationales after thorough study,

12
and they were based on accepted cost accountirig methodology.

13

14

15

16

17

18

19

20

21

22

27. The choice of per capita allocation of support and clearance space rather than a pro rata allocation is

eminently reasonable; it is based on the rationale that each user uses and benefits from the support

space equally.

28. The choice of per capita.allocation for the support space is also based on an accepted cost accounting

methodology which is applied in other situations where costs are allocated among different USeIS.

.29. There is no reasonable rationale why a profit making enterprise, such as TCl, should earn a profil by

.
using the City's infrastructure without paying a full share ofthe costs.

30. The choice ofa pro rata method ofallocation could also be reasonable, in that arguments were made in

support ofit.

23
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6

31. The choice ofa per capita allocation ofthe support space, however, is more rational, given that there is

no relationship between what is attached above 20 feet on the pole and the necessity to have 20 feet of

support space (and 7 feet of support space below the ground) to hold any attachment high enough off

the ground

32. The use of 20 (eet support space between the ground and the fll'st attac1ll'nent, rather than an 18 foot

support space urged by TCl, is appropriate, and allows for compliance with ·the Washington

7
Administrative Code requirement for 18 feet of clearance at the lowest point of.sag of the wires

8
between poles.

9
33. Even though Seattle's choice of a per capita alloeation methodology is more reasonable than the pro

10,

11

12

.13

14

15

16

17

18

19

20

21

22

rata allocation methodology advanced by TCl, Seattle's choice of an allocation methodology ohly had
.. ...

to be reasonable.

, 34., Seattle's allocation ofthe 4-foot safety clearance space on a per capita basis is also reasonable.

35. It would, in fact, be reasonable to allocate all of the 4-foot sarety clearance space to all attac1ll'nents

'other than Seattle City Light, since it is primarily for the safety of the non electric attachments that t1je

4-foot safety clearance space exists.

36. Accordingly, it is certainly reasonable to allocate the 4-foot safety clearance spaceon a per capita basis,

since none oftheattachers would need that space if the others were not also on tbepole.

37. In contrast it would be arbitrary to either 'assign all oftbe 4-[00t safety clearance.space to the electric

utility or to allocate the 4-foot safety clearance space on a pro rata basis, since the primary pUlJlose is to

protect the safety ofnon·electric workers working on cable television or other communication lines.

23
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38. The presence of street lights in the 4-foot safety c1earnnce space on some poles does not alter the

2

3

4

5

6

7

reasonableness of'Seattle's choice ofa per capita allocation methodology for the 4·foot safety clearance,
space, in that streetlights are not on every pole, there is no space on the poles allocated to them, and

whatever revenue credit streetlight attachments might have on the overall revenue to be allocated

among attachers would have a very minor impact on the-overall rate structure.

39. The issue ofthe City's reservation ofspace o~ the poles does not affect the reasonableness ofthe City's

pole attachment rates.

i

I

8
40. The poles already appear occupied and the space being "reserved" is likely located in the space already

9

10

II

12

13

14

15

16

I7

18

occupied by Seattle City Light, and the "reservation" of the last space on the pole for City us~ is

essentially notice of the City's intent to use part of its pole -in the future, as this reservation does not

affect on the current number ofattachmentS on the poles.

41. Seattle's use_ of the number 3 to use as" the average number of attachers in applying the per capita

methodology is reasonable, given that the actual average is 2.89, and usiug a round number simplifies

administration while at the same time benefiting the attachers which rent space on the poles.

42. Seattle's use ofthe FERC sub aceoimt369.l in determining maintenance costs as a: percentage ofassets

- rather than employing FERC account .369, which includes underground as well as overhead service

assets; is a reasonable methodological choice based on an effort to make an "apples to apples"

comparison..

i

I
! .

I
i

I
i

I

43. In contrast, the Plaintiff's position that FERC account 369 must be used, without looking to specific

sub accounts, -is not rationally related to realities of Seattle's distribution system andwould represent a

19

20

21

22

23

slavish adherence to the FCC model.
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44. Seattle's use ofan inflation mctor to account for a lag time in assembling actual data is also reasonable.

45. The fact that Searlle moved to a per capita allocation of2/3 of the support and safety clearance space in

1997 does not make the 1995 choice of full per capita allocation unreasonable.

46. The 1997 choice ofmethodology only demonstrntesthe City was bending to political pressures in 1996

and 1997, and does not detrnct from the underlying rationale of the full per capita allocation

methodology employed by Seattle in enacting the 1995 rates:

47. The FCC methodology for setting pole attachment rental rates is not the measure of.reason; it was the

result of Congressional compromises and developed .with the purpose and Intent of helping a fledgling

eable television industry, which is no longer a fledgling industry.

48. There is no showing that the cable television industry in Seattle is in need of any subsidy, nor is there

any evidence from which it could be concluded that the pole attachment rates enacted. by Seattle. have

had any dampening effect on competition.

49. Federal law speclficaily exempts local governments from FCC jtuisdiction in setting pole attachment

rates for the purpose o~ allowing local governments to experiment with different methodologies and

with the freedom to meet their own needs.

50. The temts "reasonable" and 'just" in R9W 35.21.455(2) also means that independent rate-making

authorities are to use their own independent judgment based on reason and equity and uot just foilow

what others are doing elsewhere in the country.

51. As a consequence, the Plaintiff's argument that the FCC model must be followed or that it necessarily

reflects the best thinking on the subject must be rejected.

23
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set ofpoles is greater than the expense ofrenting space from Seattle.

55. Seattle benefits, because TCl's rent payments provide Seattlewith some capilal recovel)'.

54. TCI benefits, because the expense ofowning a portion ofthe poles or the expense of building its own

56. There is not equitable reason why" a profit-making venture providing a non-essential service should not

I

I
I
!
i'
I
I

i
I
I

I

I
I
I

i
f·
!

I.inequitable.

share in the fun cost of what is otherwise borne by either the taxpayer or by Seattle City Light

ratepayers, especially when there is no showing that the pole attachment rate is anything other than a

53. Both TCI and Seattle receive equitable benefits from TCl's pole rental.

52. There is no evidence that the rates Seattle enacted in either 1995 or in 1997 are unjust or otherwise

9

2

7

5

6

3

8

10
minor expense to Tel.

11

12
C. Polc Attachment Rental Owed by Tel

I-
I

13
57. The inventol)' issue having been agreed upon between the parties, TCI owes Seattle City Light the

14
$47,008.65 payment originally tendered by TCI to cover the four months of 1996 remaining under the'

I
I

15
1998 pole attachment contract, without interest, since TCI had before tendered that amount.

16
58. For the remaining eight months of 1996, Tel owes Seattle City Light a total of $328,506.56, which is

17
2f3 ofthe bill for 1996 for the original TCI franchise area under the rates enacted in 1995, together with

18
17 months interest at 1% per month from Octoper 17, 1996 (the same due date in 1996 as the bill sent

. 19
to Tel for 1997 rental) through March 17, 1998.

20
59. For 1997, TCI owes Seattle City Light a total of $543,450, which is equal to the combined bill for the

21
original TCI franchise area, plus the former Viacom franchise area, under rates adopted in the 1997

22

23
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ordinance, together with 5 months interest at 1% per month from October 17, 1997 through March 17,

1998.

D. Conclusion

60. The pole attachment rates enacted by Seattle in 1995 and 1997 are just and reasonahle and in

compliance with RCW 35.2.1.455(2).

61. TCI owes Seattle City Light unpaid pole attachment rent for the last four months U\lder its 1988 pole

attachment contract which expired at the end of April 1996, and for the remainder of 1996 plus all of

1997 under rat~s enacted by Seattle ordinance, togetlier with intervening interest for unpaid rents due

under Seattle's rate ordinances.

I
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I
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III. JUDGMENT

Having entered the above Findings of Fact and Conclusions of Law, the Court hereby enters

Judgment in favor of Defendant, City of Seattle, both with respect to Seattle's denial of Plaintiff's claims

and with respect to its counterclaim against Plaintifffor unpaid pole attachment rent.

Plaintiff, TCI, is ordered to pay Seattle City Ligbt a total of $918,966.00 for back rent, plus

intervening interest, for pole attachment rental in 1996 and 1997.'

Seattle, as the prevailing party, is awarded statutory attorneys fees of$125.00.

. t1
DONE IN OPEN COIJRTthis A.?' day of May, 1991>

Presented by;
14 MARKH.SIDRAN

Seattle City Attorney

15

16
By:

17 William H. Palton, WSBA #5771
Assistant City Attorney

18 . Attorneys for The City ofSeattle
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RID:D0162005CV006972-000187

Print Minute Orders 2/29/08 12:17 PM
Status:CLSD DistriQt Court, Denver County
Case #: 2005 CV 006972 Div/Room: 7 Type: Personal Injury

BLOOD, ANDREW et al VS QWEST SERV CORP et al

FILE DATE E\lRNT FILING PROCEEDING
5 22 2007 Minute Order (print)

JUDGE: SAR CLERK: REPORTER:
JUDGE: SHEILA A. RAPPAPORT - RPTR {HIRED BY COUNSEL} KELLY MACKERETH

JTRL (DAY 7)
ALL PARTIES PRESENT

JURY INSTRUCTIONS READ - CI>OSING ARGUMENTS ARE MADE - JURY RETIRES FOR
DELIBERATIONS
ORD: JURY PANEL REUTRNs WITH THE FOLLOWING VERDICT: SPECIAL VERDICT FORM B
- $21,667,600.00 IN FAVOR OF THE PLTF - PERCENTAGE CHARGED TO QWEST 100%
SPECIAL VERDICT FORM C: $18,000,000.00 IN FAVOR OF THE PLTF AND AGAINST THE
DSFT QWESET
SPECIAL VERDICT FORM D: #l ANSWER "NO"; #2 AJilSWER "NO" - 113 ANSWER "YES" - #4
ANSWER lINon
SPECIAL VERDICT FORM G: #'S 1, 2 AND 3 - AJilSWERS "YES"
*JURY INSTRUCTIONS
*JURY VERDICT FORMS
*PLTF'S LIST OF WITNESSES
'JUROR QlJESTIONS
*QWEST ORDER OF PROOF
*3RD PTY DEFT ORDER OF PROOF
*PLTFS' 2ND REVISED ORDER OF PROOF
*PLTF'S 4TH AMENDED LIST OF EXHIBITS
'DEFT'S EXEIBIT LIST
"3RD PTY AMENDED TRIAL EXHIBIT LIST
"INSTRUCTIONS TE:NDERED BUT NOT GIVEN (UNDER SEAL) IRMA
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~ t2. /(o/ZPryo"1X
Sheila A. Rappaport
District Court Judge

Mfl\,$lot I lual, ~e.-ve cnpTC'1 l'Jf {fir] ORDKR on
.n,)' pro ~c pllr(I~. plfr,llumt to eRe!" 5, ;..nd
file n ~rtifi.cfltc: of u .....h:c. Mill lhc OlnTt
..nlhhl 10 tllllj3.

GRANTED

""'" ,.~: T

DISTRICT COURT, DENVER COUNTY, STATE
OF COLORADO
Denver District Court

/1437 Bannock Streel
Denver, CO 80202

P1ainllff(* ANDREW BLOOD and CARRIE
BLOOD

Dcfcndanl{s); QWEST SERVICES
CORPORATION and QWEST CORPORATION

Attorney or rarty Wilbon t Attorney: Casc Number; 2005 CV 6972
Name: WJllinm L Keating Ctrm; 7

Michael 0'8 Keating
Address: Fogel, Keating) Wagner> Poli~orit

and Shafuer; r.c. .
Allomeys f~rPlaintiff
1290 Broadway. SuW 600
Denver, CO 80203

Ph~neNo.; (3D3) 534·0401
Fax No.: (303) 534·8333
Ally Reg. No.: William L. Ke.ting #3867

Michael O'B Keating #33002

ORDER RE; MOTION TO iNCREASE EXEMI'LARY DAMAGES AWARD

o

TIDS COURT having reviewed Plaintiffs Motion tl> TnclcaseExemplary Damage.'
AWllrd and being fully advised in thc premises, does hereby:

ORDERS tIlal Plainti1'f.,' Motion", granled;

DONE Ibis __ dayof~ , 2007.

BY THE COURT:

Districl Court Judgc

1
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Court: co DenVeTCOUllty Dis(tict Court 2nd In

Judgo: Sheil. Ann IUlppaport

File & Serve
Tr....'6.. IIh 15192827

Current Dllt~! Scp 04,2007

Cnllc Number.: 200SCV6972

C.,. Nom" BLOOD, ANDREW et al V5. QWEST SERYCORP etaT

Court AbtllorJUlr
Commcnt.9:

The Court tm9 reviewed the testimony ptcSeI1ted at trial as wen ao; the brief:;: submiucd by Counsel and dctcr1Tl.il1cs
that the evidcllCe is con.'lfSlent OM overwhelming mat the Derc.nrl~nt continued thebebilvior or.rcp~led the action
Which 1$1 the-subjett Dflbis litigation ( fuifurc to inspect, mamtlin.8od tc.{ttlir its rn1e!l ) dl1lJng the pendency of
this calle and that !'luch behavior posed a aublltimtial risk ofhHnn to the Plaintitr6 cranolhl:!'rper:son orpemDns.
The magnitude of IhB poten.tiallJann tll olh~during the p~ndency ()flh~ ~e justifies tbe il'tJ':l'ease of exemplary
damages to an amount equar to three times the acrual damages awarrll!d by the jury in t.I11s ~se. plmiuant ter C.R.S.
13-21-102(.lea).
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